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Some peculiarities of the country
The German real estate market has some peculiarities in 

terms of regulations, legal relationships and tax systems.

and registered in the land register (Grundbuch

Grundbuch

Grundbuch

Grundbuch

are presumed to exist, non-registered rights are presumed 

A further peculiarity in the German real estate sector 

is the strong protection of tenants and consumers that 

is in particular important regarding residential leases. 

Grunderwerbsteuer

transaction property is located. Additionally, a land tax 

(Grundsteuer

passed on to tenants as part of the ancillary cost regulations 

in rental agreements.

Main documents to be drawn up in the 
context of a transaction
In the context of a transaction of real estate, the parties are 

and the property, specifying the purchase price and the 

If the parties to the purchase agreement are represented 

If a company holding the transaction property is sold as part 

of a share deal, shareholder resolutions or further corporate 

After the conclusion of the sale and purchase agreement, 

redeemed, the corresponding documents for the cancellation 

Grundsteuerbescheid

Energieausweis

and a parcel map (Flurkarte
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1. Ownership of real estate

1.1 Full ownership

(notwendige Bestandteile

Bruchteilsgemeinschaft

1.2 Heritable building rights

1.3 Condominium

(Wohnungseigentumsgesetz, WEG

and common parts of the property, such as the structure 

The existence of condominium property is registered in the 

to make regular payments for maintenance, care and 

year. A property manager (Verwalter

counsellor (Beirat

1.4 Restrictions on ownership by foreigners

its transfer.

permit for transfer.

importance today.

In the case of a property transfer, the local authority or 

DLAPIPER.COM



2. Acquisition of ownership

2.1 Formal requirements

of side letter or agreement that amends the contents of the 

Gutglaubenserwerb

if the property is located in a land reallocation are or an 

2.2 Asset deals

the transfer.

• all legal aspects such as title to property, easements, 

•

•

Memorandums of understanding, letters of intent, heads 

price (Belastungsvollmacht

itself to immediate enforcement in respect of all its 

assets for the payment of the agreed purchase price 

(Zwangsvollstreckungsunterwerfung

the transfer of the property.

that the purchase agreement may contain and may result in 

end of the due diligence process.
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German federal state. This excludes costs for due diligence 

2.3 Share deals

(Kommanditgesellschaft

(Gesellschaft mit beschränkter Haftung

Gesellschafter

execute a share purchase and transfer agreement. In cases 

The due diligence prior to a share deal should, in addition 

to the points mentioned in paragraph 2.2 concerning the 

•

•

•

•

•

agreements from the original shareholder to the current 

importance of a thorough and properly conducted due 

diligence exercise in the case of a share deal and the need to 

of association to contain certain restrictions regarding the 

transfer of shares. It is common for any transfer of shares to 

pre-emption.
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2.4 Public auctions

a Land Charge.

is high enough to pay for the costs of the auction. With 
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3. Other rights to property

3.1 Mortgages and charges

There are three types of charges.

The ordinary mortgage (Hypothek

a loan exists. The Hypothek

land charges (Grundschulden

Both the Hypothek and the Grundschuld

the reasons mentioned.

is an annuity charge (Rentenschuld

3.2 Easements

(Grunddienstbarkeit

entitled to certain rights (Limited Personal Easement – 

beschränkt persönliche Dienstbarkeit

is used, for example, to ensure that long term leases are 

protected from extraordinary termination in the case 

Personal Easement as opposed to unlimited easements 

Such rights are most commonly used in order to ensure 

lifetime for tax reasons.

for registration.

3.3 Pre-emption rights
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3.4 Register of public easements

Baulastenverzeichnis

(Vereinigungsbaulast

3.5 Non registrable rights

other people.

is transferred.
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4. Zoning and planning law permits

(Flächennutzungsplan

area of the municipality and outlines the main features of 

On a smaller scale the municipality may also issue 

Bebauungsplan

content and in their dependence on a land use plan, such as 

•

•

•

5. Environmental liability

(Bundesbodenschutzgesetz

Should any contamination of a property render it necessary to 

circumstances.

Sites – Altlastenkataster

issues are referred to in the cadastre, this does not necessarily 

mean that the property is free from contamination.
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6. Leases

and/or residential premises (Mietvertrag

agreements (Pachtvertrag

premises are more common than leasehold agreements. 

While a lease of commercial and/or residential premises 

leasehold of a farm that includes all farm machinery and the 

regular leases and leasehold agreements can for the most 

6.1 Duration

longer than 15 years. The tenants under commercial leases 

30 years. If a lease continues for longer, either party can 

terminate it at any time after the end of the 30th year.

In residential leases, the rules protecting tenants are strong. 

from a residential tenant except in limited circumstances 

6.2 Rent

2 of 

payments are normally exempt from VAT. A landlord can 

in the Consumer Price Index (Verbraucherpreisindex

15% for rent increases.

6.3 Operating expenses

all operating expenses relating to the property, including 

costs of maintaining common facilities, land tax and 

insurance. Lease agreements often refer to the operating 

expenses stated in the Ordinance on Operating Costs 

(Betriebskostenverordnung

In residential leases, the landlord may not charge 

management or administration costs to the tenant nor the 

costs of repairs of common parts.
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6.4 Maintenance, repair and renovation 

to maintain the premises in such condition as agreed in 

the lease. In most cases, the landlord generally remains 

as repairs for interior decoration.

a lease does not contain any unfair clauses. These consumer 

commercial tenants.

6.5 Subleases and assignment

6.6 Termination

the landlord under the circumstances mentioned in 

three and nine months depending on the duration of 

to pay rent.

6.7 Sale of leased property

6.8 Written form requirement

after a period of six to nine months.

made during its term.
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7. German real estate investment funds

legal personality (Sondervermögen

(Kapitalverwaltungsgesellschaft

terminology of the AIFMD. An authorised depositary safekeeps 

Bundesanstalt für 

Finanzdienstleistungsaufsicht

external audits.

7.1 German contractual real estate fund

The German contractual real estate fund in the form of  

a so-called Immobilien-Sondervermögen is the classical 

remote estate separated from the assets of the KVG. 

the units. This fund category foresees rather sophisticated 

fund raisings.

7.2 “Section 284 Fund” with real estate as 

core investment strategy

inländischer Spezial-AIF mit festen Anlagebedingungen is a real 

are met. 

may take up short-term loans for the account of the Fund 

7.3 Retail closed-ended fund

The retail closed-ended fund in the form as so-called 

geschlossener inländischer Publikums-AIF, is not limited to 

the lifetime of the fund. 

the AIF or, if an economic approach is taken, the spreading 

of the default risk is ensured. Certain exemptions apply in 

Besides “classical” real estate, also forest and agricultural 

.
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7.4 Professional Closed-Ended Fund

The professional closed-ended fund, so-called geschlossener 

inländische Spezial-AIF

As a special feature, the Fund Location Act (Fondsstandortgesetz

– “FoStoG

the legal form of a closed-ended contractual special fund 

(Sondervermögen

corporate type. 

In contrast to the retail closed-ended fund, there is no list 

in the fund terms using the terminology of the KAGB and 
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8. Taxation

the German tax regime is crucial in determining the likely 

this section.

in relation to its disposal.

8.1 Real estate transfer taxes

In cases of a share deal, a threshold of 95% has applied for 

years in Germany. So if at least 95% of the shares or interests 

•

interests in a real estate holding corporation or partnership 

•

less than 90% of the shares or interests in corporations 

•

shares in a real estate-holding corporation (e.g., a German 

rules that currently apply to partnerships. This means 

of a real estate holding corporation (e.g. a German 

• Extended holding periods: A seller must retain their 

minority interest of more than 10% for at least 10 years 

• Special rule for partnerships: In the case of real 

stake. This rule does not apply to corporations. The holding 

periods for the seller for their minority stake or interest 

•

holding corporations. 
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8.2 Value added tax

to the tax authorities and, at the same time, reclaims the 

(so-called transfer of a going concern – Geschäftsveräußerung 

im Ganzen

•

•

•

it to claim input VAT.

8.3 Land tax

Einheitswert

As municipalities can autonomously determine the multiplier 

tax rate. 

8.4 Taxation of rental income from German 

real estate

income or corporate income tax.

rate of 47.45%.

German partnership or company. The income of a German 

corporate income tax at a rate of 15.825% including a 5.5% 

solidarity surcharge.

• 2027 and earlier: 15%

• 2028: 14%

• 2029: 13%

• 2030: 12%

• 2031: 11%

•
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The solidarity surcharge of 5.5% continues to apply, meaning 

underlying corporate income tax rate decreases.

as interest on mortgage loans. The interest capping rules limit 

Generally, depreciation is assessed under the straight line 

and additional deductions apply in the case of trade tax.

8.5 Taxation of dividends from a German 

company owning real estate

Depending on the legal status of the shareholder, the German 

non-resident shareholder upon application to the Federal Tax 

annually decrease 1% as of 1 January 2028 until 1 January 2032 

to a corporate income tax rate of 10%. The solidarity surcharge 

tax rate decreases.

8.6 Taxation of capital gains on German 

a capital gain on the disposal of German real estate, the capital 

purposes and costs.

to income tax and trade tax. In contrast, a capital gain from 

partner concerned. If the partnership operates a trade or 

8.7 Taxation of capital gains from the 

disposal of shares in a German company

shareholder held a direct or indirect stake of 1% or more 

in the company.
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If a non-resident corporation disposes of shares in a German 

limited corporation income tax and trade tax in Germany. 

real estate and in this case the capital gain on disposal of the 

shareholder resides and are tax exempt in Germany.

8.8 Taxation of gain on disposal 

The disposal of a partnership interest in a German partnership 

partial sale of the underlying assets of the partnership 

of a partnership interest in a partnership only holding real 

8.9 Real estate investment trusts

Only German-listed stock corporations listed on a regulated 

no shareholder may directly hold 10% or more of the shares. 

is, upon application, exempt from corporation and trade tax. 

As no shareholder may hold more than 10% of the shares 

German anti treaty shopping rules.

8.10 German open-end real estate funds

regulatory and tax rules.

fund units.

each special fund unit holder.

8.11 German closed-end real estate funds

Closed-end real estate funds are often structured as asset 
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9. Real estate finance

•

•

•

•

9.1 Interest rate risks

still exists at the time of the extension of a loan or upon the 

eliminates the risk of rising interest rates. Concurrently the 

9.2 Land collateral

is usually granted against land collateral. A distinction is made 

Hypothek Grundschuld

agreement. Due to the accessory nature (Akzessorietät

9.3 Further collateral agreements

property, further agreements and means of collateral are 

of importance. 

9.3.1 Security purpose agreement

not conditional upon the existence of an underlying loan 

contractual agreement through the Security Purpose 

Agreement. Furthermore, the Security Purpose Agreement 

regulate the reassignment of the land charge due to the lack 

9.3.2 Share/interest pledge agreement

it is important to check that Share/Interest Pledges are 

9.3.3 Global assignment agreement and 

assignment of lease receivables

of a plurality of present and future claims in one transaction. 

according to Section 138 BGB. In addition, no assignment 

to continue to collect the assigned claims.
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conditional and unconditional claims, rights, title and interests 

are assigned to the lending institution. 

9.3.4 Bank account pledge agreement

Pledge depends upon the existence of the underlying claim 

the Account Pledge Agreement.

9.3.5 Duty of care agreement 

In case the real estate property is rented out and managed 

agreement. With the Duty of Care Agreement, the duty is 

extended to the lending institution. Typically, the property 

documents and information related to the property, upon 

called “Green Loans” is getting more and more important for 

of Green Loans yet, there are certain rules and principles 
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Glossary

TERM EQUIVALENT

Altlastenverzeichnis Cadastre for contaminated sites

Baulastenverzeichnis

Belastungsvollmacht

Beschränkt persönliche Dienstbarkeit Limited personal easement

Bruchteilsgemeinschaft

Bundesbodenschutzgesetz German federal soil protection act

Einheitswert

Erbbaurecht

Gesellschaft mit beschränkter Haftung (GmbH)

Grundbuch Land register

Grunddienstbarkeit Easement

Grunderwerbssteuer

Grundschuld (mit Brief)

Gutglaubenserwerb

Hypothek (mit Brief)

Kommanditgesellschaft (KG) Limited partnership

Mietvertrag Lease

Notwendige Bestandteile Constituent parts of the property/land

Pacht Ground lease

Rentenschuld Annuity charge

Vereinigungsbaulast

Wohnungseigentumsgesetz (WEG) German Condominium Act

Zwangsversteigerung

Zwangsvollstreckungsunterwerfung
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Contacts

This guide was prepared in July 2018 and updated in 2024. Subsequent changes in law are therefore not taken 

DLA Piper does not assume any liability in connection with this guide.

Visit dlapiperREALWORLD.com – DLA Piper’s online guide to international real estate.
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MUNICH
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80539 Munich, Germany 
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Partner

T +49 89 23 23 72 140

F +49 89 23 23 72 100

Fabian Mühlen

Partner 
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F +49 69 271 33 100

William Naunton
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Jo Owen
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real estate industry.
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